68	STAGES IN AN ACTION
Uniformity A second obstacle to uniformity of decisions is that the
losMta-e foreign court doctrine does not require, in fact does not allow, the
theory does English judge to don the mantle of his foreign colleague until
he himself has classified the cause of action.1 But to delay his
transmigration so long may well result in a decision that would
have been incomprehensible to the hypothetical foreign judge.
If, for instance, the English judge classifies the juridical question as
one concerning the essential validity of a will left by a British subject
who died domiciled in Italy, he will defer to the decision that would be
given in such a case by an Italian judge. In the result he will apply
English internal law.
But suppose that an Italian judge would have classified the question as
one concerning the marital rights of the testator and his wife, who were
both domiciled in Germany at the time of their marriage. In these
circumstances he would have referred to the internal law of Germany
as being the law of the matrimonial domicil.2
On this hypothesis, there is nothing but discord between what the
English judge has done and what his Italian counterpart would have
done.
Admittedly, it would be heresy for the English judge to
classify the cause of action in a manner radically opposed to the
conceptions of his own law, but nevertheless it would seem that
the foreign court doctrine, if it is to be consistent, should not
arbitrarily fix the stage at which alien intervention is to occur,
but should-go the whole way and require every phase of the
action, except procedure, to be tested according to the foreign *
standards.
The  J(V] The foreign court doctrine signifies the virtual capitulation of the
conflicts English rules for the choice of law. Stripped of its verbiage, the
with the doctrine involves nothing less than a substitution of the foreign
a^lffrr f°r the English choice-of-law rules. In the case, for instance, of
the choice the British subject who dies intestate domiciled in Italy, the
of law English rule selects the law of Italy as the lex causae^ but the
equivalent Italian rule selects the law of England. When, there-
fore, the English judge defers to the decision that an Italian
judge would have given, he applies the internal law of England
and thus shows a preference for the Italian selective rule. The
reasonable modus vivendi, cannot be applied in the same manner by the two
antagonistic groups and at the same time reach uniformity. 'The English method
in turn is not to be observed by courts following the nationality principle.
Theorists should-not demand schematic symmetry just to obtain an argumentum
ad absurdum? "The Conflict of Laws, A Comparative Study, i. 77.
1 As to this see supra, pp. 45 et seqq.
* Cp, the Maltese Marriage Case, supra, p. 46.

